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Rule of Law Succumbsto Torture for Safety

Guantanamo Bay has become an image
throughout the world which has hurt our reputation,O
said Sen. John McCain in 2007 (The New Yorker,
4/14/08). Earlier this year, McCain affirmed tha
(Btaging a mock execution by indudng the misper-
ception of drowningis a clear violationOof laws and
treaties (Washington Pog, 2/14/08).

Despite widespread public condeannaion by
McCain and many others of wha has taken place at
the U.S. detention centers in GGitmo,Oin Abu Ghraib,
and in other locations and despite the fact tha the
Congress voted to ban waterboading and other ille-
gd interrogaion methodsused by the CIA (the mili-
tary branches and the FBI have aready ruled them
out), President George W. Bush continues to defend
the use of the very practices tha have dragged down
America@ reputation in theworld.

Wha rationde does the president offer for his
position?1n vetoing the congressiond bill tha called
for restrictionson the CIA, the president said that it
would remove ne of the mog valuable tools in the
war on terror . . . this is not time for Congress to
abandon practices that have a proven track record of
keeping AmerlcasafeO(Flnanaal Times, 5/31/08).

Here in clear terms the presdent argues tha
American safety (for GreedomO of course) tran-
scends the princdple of the rule of law. This is the
great offense decried by so many foreignes and
Americans aike. Until now, America was identified
with therule of law. Democracy and freedom Qunde
lawOwere to show a better way to those suffering
unde dictators who stoodabovethe law.

Y et the president, suppoted by his vice president,
by key lawyers at the White House and Justice De-
patment, and by civilian officials at the Department
of Defense, has indsted pasistently, for more than
Sx years, that to secure the United States against ter-
rorism, the @ommande in chiefO should have the
authority to command actionsoutiawed by dozens of
domestic laws and by many of thelong-standing trea-
ties the U.S. signad and even hdped to write. Prag-
matism in suppot of American safety supposedly
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judifies the exceptiond means tha appear necessary
to the president to achieve tha end.

The argument and citationsin this commentary
do not come from secret sources and do not bdong to
Demoaats aone The Supreme Court has already
ruled some of the presdent@ actions unongitu-
tiond. A new report by the Jugice Depatment(@ in-
gpector general gives an account of oppdasition by
FBI officialsto illegd tactics the administration was
authorizing. CIA Director Michael Hayden admitted
in early February tha the agency used waterboading
in 2002and 2003. Two months ago a CIA repott in-
dicated that early on it anticipated that without legd
cove from the Jugice Depatment some of ther in-
terrogation methodswould almost inevitably lead to
crimind investigaions Booksand essays nhow pou-
ing off the press are filling in the detail s aboutcritical
decisions and the long course of these events. (See,
for example, Phillipe Sands Torture Team Decep-
tion, Crudty andthe Conpromise of Law)).

Is America redlly safer today as a result of using
QGenhanced interrogéion techniquesC®? Certainly not if
onejudges that security dependsincreasingly on the
high regad and coopeation of othe counties.
Moreover, many of the detainees in Gitmo and else-
whee will amog certainly not be prosecuted, be-
cause the evidence tha would be used agang them
was obtained by illegitimate methods

The chdlenge we face this election year is not
only to elect a presdent and members of Congress
who will submit to the rule of law. We need a new
climate of public opinion tha puts prindple above
pragmetisn and no longe alows dedication to
America@ greatness to justify the use of unjug and
unlawful means tha undemine our reputation and
respect for therule of law both here and abroad.
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