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Religious Freedom and the Ninth Amendment

The past, according to George Orwell in his
novd, Ningeen Eighty-Four, Os whaever the party
chooss to make it. Six means eighteen, two plustwo
equds five, war is peace, freedom is davery, igno-
ranceis strength.O

The past, according to fedeal Judge Jeffrey
White in his April 2006 decision, Chrigtian Legal
Socety (CLS) of HagingsCollege of Law v. Kane is
whaever the new partyN let@ cal it the Secular Re-
ligion PartyN chooss to make it. By-laws of the
campus chepter of CLS require tha each member
sign the statement, O bdieve in: one God [and] .
the Bible as the inspired Word of God OBut Judge
White insists there is Qno evidenceOtha CL'S would
be impaired in its Cability to convey its bdiefsOby
Qaking the risk tha a nonrorthodox Christian, gay,
lesbian, or bisexud student become a member or of-
ficerOof the organization. Thus in his Orwell-spesk,
a statement of faith is a statement of non-faith, an of-
ficer of an assodation need not hold its bdiefs, and
Chrigtianity is atheism.

This Secular Religion Party has, since 1940 in
Cantwell v. Connecticut, waged war on the conditu-
tiond right to the free exercise of religion. Judge
White@ opinion lays claim to radically new ground
for tha paty. To respond, Christian conditutiond
lawyers need an imagindive trench-warfare plan.
They have onein Bernard Zylstra@ powerful presen-
tation to a nationd CLS conference in 1981on O'he
U.S. Congtitution and the Rights of Religion.O

Characterizing the enemy as QyrannyOtha pro-
hibits free exercise of hoth persond and inditutiona
rights, OZyIstra offers an approach based on three as-
sumptions (1) Ot is of the very nature of religion to
express itself in the Onediating structuresOthat fill
sodety between the individud and the stateQ (2) Qhe
American citizenry is religioudy divided® and (3)
Qhe religious rights of each religious segmentO
should be propely acknowedged.

Zylstra then suggests a surprising weapon: the
Universal Declaration of Human Rights, adopied by
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the United Nations General Assembly on December
10, 1948. Tha declaration Ghas gonebeyond the in-
dividudism of the Enlightenment worldview re-
flected in the U.S. Bill of Rights,Osays Zylstra, for it
lists as a @ommon standard of achievement for all
peopIeO various inditutional rights. These indude
marriage, family, freedom of assodation, and the
freedomto manifest one3 religion either annerr in
community with others and in public or private. ORe-
pesat: in public.

Next, says Zylstra, conditutiond lawyers
should argue for a dtrict interpretation of the estab-
lishment clause of the First Amendment, who= pur-
pose was Qo disestablish churches,Onot to inhibit the
free exercise of religion in schools and elsewhere.
Moreover, the practices protected by the religious
free-exercise clause may only be defined by the ad-
herents of a religion and should not be restricted or
prohibited unless those practices conflict with the
demandsof public health and safety.

Findly, Zylstra says we should emphasize tha
there are three othea amendments to the Conditution
whos provisionsrequire a relation between religion
and the state, a relation quite different from Gibsolute
separation.O Those three amendments are the Four-
teenth (upholing privileges and immunities, due
process, and equd treatment), the Tenth (showing the
FoundersO intent Qo establish a nonotaitarian
stateQ), and, pivotaly, the Ninth, which provides tha
the Gnumeration in the Congtitution of certain rights
shdl not be condrued to deny or disparage others re-
tained by the people.OSince Gights have to befought
for,Osays Zylstra, the Ninth Amendment Qprovides a
conditutiond basis for this batle. O

Amen! And Judge White@@ Orwellian-sceptered
opinion in Hagings exposes the true naure of the
batle: The Ninth versus The Party.

N Timothy Stoen, Attorney
Mendoadno, California
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