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The Supreme Court's Discriminatory Use of the Term " Sectarian”
by Richard A. Baer, Jr. *

No one who has observed the momentous shift in public attitudes towards racist and sexist
language over the past three decades can fail to be impressed with how much America has changed
in some fundamental ways. Unless one iswilling to risk job and reputation, there are certain terms--
wop, hymie, nigger, to name but a few--that one simply does not use in public, whatever one does
in private.

Just ask James Watt, Jimmy the Greek, or Jesse Jackson. Their failure to understand that public
standards are much higher than they were three decades ago damaged or derailed their careers.
Even granting that the media may push the taboo too far at times--there is some disagreement
whether the Greek's punishment fit the crime--still overall no sensitive and fair-minded citizen can
help but applaud the change.

Given these circumstances, it is noteworthy that one unusually prejudicial term continues to go
virtually unchallenged. It can be found on the lips of university presidents, politicians, and church
leaders. You will seeit in proclamations of the American Civil Liberties Union. And you will read
it in asubstantial number of Supreme Court decisions.

Thetermis"sectarian."

Throughout American history, "sectarian” has been used to exclude and to ostracize. It isaterm
that is used to disparage and marginalize particular groups of Americans and particular kinds of
thinking.

That "sectarian” is hardly aflattering term is evident from even a cursory look at any standard
dictionary.(1) Among its more common synonyms are "bigoted,” "narrow-minded," "heretical,"
"parochial," and "dogmatic." Christians have used the word to describe Pharisees, atheists, and
other Christians; Unitarians to put down Presbyterians and Roman Cathalics; political liberals and
conservatives to insult each other.

Given this range of meanings with consistently peorative connotations, it is disturbing to note that
the mass mediaregularly use the term "sectarian” to describe and label individual Americans and
groups of Americans.(2) Even more disturbing, however, isits use by the Supreme Court and
indeed our entire system of courts. Although the usage dates back to roughly the middle of the
nineteenth century, since the end of World War Il the highest tribunal of our land hasin fact used
the term "sectarian,” not just as a synonym for "denominational,”" but as a full-fledged equivalent
for the word "religious." (3)

The formula"religious = sectarian” begins to appear regularly in Supreme Court cases only since
the 1947 case of Everson v. Board of Education,"(4) but of course the Supreme Court dealt with
few first amendment religion cases of any kind before that time.(5) There are scores of passages
where the Court embraces the "religious = sectarian" equation, and | shall mention just afew
representative examples. The Court refers to sectarian "opposition,”(6) "doctrine,"(7) "dogmas,"(8)



"control,"(9) "instruction,"(10) and "teaching."(11) It describes schoolchildren(12) and

personnel (13) as "sectarian.” It mentions "sectarian schools,” "sectarian education,"(14) and
"sectarian classes."(15) It writes of states that have "large and varied sectarian populations.”(16) It
uses the term "sectarian needs' in conjunction with the phrase "the religious nature of our
people."(17)

The formula"religious = sectarian” enjoys wide acceptance today, so much so that its occurrence
seems guite unremarkable to most Americans. But when we reflect on the mean pedigree of the
term "sectarian," the usage seems troublesome, to say the least.

The reason isreally quite ssmple. Even though the term "sect" can have the relatively neutral
meaning of "agroup of persons having the same principles, beliefs, or opinions’(18) or can be
employed technically in a non-pejorative sense by sociologists of religion, the ordinary usage of
"sectarian” is derogatory. Indeed, "sectarian” more often than not is what we might call "caste
language." It isaterm that has been used throughout much of American history to keep religious
and social "untouchables" in their proper place. Just as ruling elites have used racial and sexual
epithets to put down blacks and women, so they have used "sectarian” to exclude and marginalize
those individuals and groups whose religious or philosophical beliefs or social practices did not
correspond to their own vision of what was appropriate in the cultural marketplace.

It is hardly conceivable that our society could deal justly with blacks and other minoritiesif we had
not decisively rejected termslike "Sambo," "pickaninny," or "Polack."” Would not the same logic
demand that we stop using "sectarian” as a synonym for "religious?’

"Sectarian" always implies that there exists a contrasting mainstream, aright way of thinking, a
common position that deserves to be accepted by everyone. It is unconstitutional for government to
prefer one religious denomination or viewpoint over others. But doesit not violate the spirit of the
first amendment when government discriminates against religious persons by describing the secular
person as "nonsectarian” and the religious person as "sectarian,” thus, in effect, proclaiming that
what is really common or mainstream in our society is secular rather than religious?(19)

Some parents are compelled by conscience to seek areligious education or religious day care for
their children. Quite apart from the question of whether government should pa)' for such education
or day care, it seems hardly conceivable that any fair-minded person would argue that the state has
aright to demean such citizens, their children, and the people who serve them by implying that they
are bigoted, narrow-minded, and unorthodox. The spirit of the first amendment suggests that the
state should be held totally incompetent to make such pronouncements.

The term "sectarian” carries with it such a generous supply of negative connotations that itsuse as a
synonym for "religious” isinevitably prejudicial, no matter what the writer's intent. Not only do
actual dictionary- definitions support this claim, but passages from specific court decisions also
lend it credence. Whenever "sectarian” is used as afull synonym for "religious,” even if no negative
meanings are intended, there appears to be a degree of "contamination” from the older, pegjorative
use of the term, akind of "bleeding off" of some of the earlier connotations into the newer context.
Much of this may take place at alevel below that of full consciousness, but it is still significant.
This processisfacilitated by the fact that right up to the present time the Court occasionally uses
the term "sectarian” in its older meaning of "narrow," "denominational,” or "particular," in such
expressions as "nonsectarian prayer”(20) or "the religious and indeed sectarian significance of the
creche."(21) Thusthis process of "contamination” does not arise just from a general consciousness



of the term's older, pejorative meaning, or from its pegorative use by society at large, but also from
the coexistence of the older and newer meanings within the same decisions.

Even when the Court apparently intends "sectarian” to function as a neutral synonym for
"religious," the term is often used in conjunction with other terms of a negative sort. Thus the Court
refersto "sectarian exclusivity,"(22) "narrower sectarian purpose,”(23) "sectarian division," (24)
"sectarian controversies'(25) "political fragmentation on sectarian lines'(26) and "sectarian
bickering and strife."(27) Terms such as "bitter controversies,"(28) "proselytizing function”,(29)
and "bias'(30) are closely conjoined with the term "sectarian,” The expression "religious
indoctrination"” is associated with the phrase "pervasively sectarian environment."(31) Justice
Brennan, concurring in Abinglon School District v. Schempp, refersto public schools as providing
"an atmosphere free of parochial, divisive, or separatist influences of any sort."(32) He then
proceeds to contrast "a public secular education with its uniquely democratic values, and some
form of private or sectarian education, which offers values of its own."(33) Finally, herefersto
"jeopardizing the freedom of the public schools from private or sectarian pressures.”(34)

Conversely, the Court uses more neutral or even positive language in conjunction with the terms
"secular" and "nonsectarian.” It mentions "secular, neutral, and non-ideological purposes’ of a
school."(35) Implying that the sectarian school's educational functions are ideological, it refersto
"secular and non-ideological services unrelated to the primary, religious-oriented educational
function of the sectarian school,"(36) and to "wholly neutral, secular instructional material and
equipment.”(37)

Once Americans grasped the social and psychological implications of employing epithets like
"nigger" and "hymie," it became utterly inappropriate even to debate their continued use. Fairness
demanded that these terms be dropped altogether. Similarly, once the discriminatory and prejudicial
nature of the equation "religious sectarian” is perceived, it becomes a matter of ssmple justice for
public officials to abandon this terminology in public discourse. A reasonable sense of justice
demands that this formula not appear one more time in any court decision, except when its usage is
unavoidable, for instance, when quoting earlier cases or referring to statements or judgments of
parties before the courts. For agents of government to employ such language fundamentally
violates the spirit of the first amendment and the genius of the American political experiment.

It will not do to argue that "sectarian” has become atechnical legal and constitutional term with its
own restricted meaning and that the Court means no harm. Both points are true but irrelevant. What
isimportant is that there ssmply is no way the Court can use it, whatever its intentions, without
prejudicial effect.

. HISTORICAL BACKGROUND

If the problem were merely one of the Court using biased terminology--that is, a case of judicial

bad manners--then finding a different way to talk about religion would eliminate the problem. But
just asthe use of epithetslike "nigger" and "hymie" is not simply a matter of rudeness but reflects a
deeper understanding of the status of minorities and of the nature of the good society, so the Court's
usage of the terms "sectarian" and "nonsectarian” should alert us to the fact that something may be
wrong with the way the justices view the world. Their language is symptomatic of a deeper disease,
an underlying distortion in how the Court construes the relation between the religious and the
secular.



Indeed, an examination of the historical and philosophical background of the use of "sectarian” asa
synonym for "religious’ clearly supports this hypothesis. What quickly becomes apparent is that the
founding father whom many of us most clearly associate with freedom of religion and conscience--
Thomas Jefferson--must share at least part of the blame for our use of this discriminatory language.
In his private correspondence especially, Jefferson regularly referred to orthodox, Trinitarian
Christians--those who believed in the deity of Christ and the traditional doctrine of salvation--as
"sects' or "sectarians.”(38) He held that their beliefs were based on dogma, superstition, and
revelation. Strongly anti-clerical throughout hislife, Jefferson was extremely critical of traditional
Christian faith.(39) He held that the "sectarian” views of traditional Christians should remain
private and not function as part of public education or politics." (40)

By contrast, Jefferson considered his own Unitarian and Enlightenment convictions about morality
and religion to be universal and nonsectarian."(41) He firmly believed that his understanding of the
life of Jesus and of the early Christians was historically more accurate than that of the orthodox. In
emphasizing God as Creator and Sustainer of life and at the same time rejecting the Christology
and soteriology of the historical church, Jefferson believed he was emphasizing what was truly
common to al Christians and thus "nonsectarian,”(42) Moreover, he considered his own views to
be compatible with science and to be grounded in reason and common sense, not in dogma and
superstition. Because he was convinced that his views were common to all Christians and were
essentially rational and universal, he believed that they deserved to become the basis of public
morality and politics."(43)

Horace Mann, a key figure in the founding of the common school movement, thought much like
Jefferson.(44) He fervently believed that religion should be taught in the compulsory common
schools, but it should be of a nonsectarian variety--areligion that he thought was common to all
Christians, but that, when all was said and done, looked almost identical to his own
Unitarianism.(45)

Similarly, in the great school wars that took placein New Y ork City during the first half of the
nineteenth century we find avery similar pejorative use of the term "sectarian." The Free School
Society, which wanted control over al tax revenues committed to education, routinely referred to
Baptist and Catholic schools as "sectarian,” whereas they described their own schools as
"nonsectarian.”(46) Founded in 1805 and originally called "The Society for establishing a Free
School in the City of New Y ork, for the education of such poor children as do not belong to or are
not provided for, by any religious society,"(47) the Free School Society was established by an elite
group of New Y ork business and civic leaders.(48) The single strongest influence in the society
was Quaker, and its religious orientation was a kind of nondenominational liberal
Protestantism.(49) The Society advertised itself and its schools as "nonsectarian”--even though
they taught religion as well as morality.

Conflict in New York City over school funding became intense between 1822 and 1842. The Free
School Society opposed Baptist and Catholic demands for afair share of public monies, arguing the
illegitimacy of any public funds going to such "sectarian" schools.(50) In 1826 the Society
changed its name to the "Public School Society,"(51) a move that likewise reflected their
confidence that their own "nonsectarian” orientation was of a different order from the parochial,
denominational, "sectarian" position of their opponents.

Catholic Bishop John Hughes, who led the fight against the Public School Society, attacked the
alleged "secularity" and "nonsectarian” character of the public schools.(52) He identified what



Rockne McCarthy refersto as "the fundamental dilemma created by every effort to maintain a

magj oritarian, monopolistic public school system in areligiously pluralistic society."(53) For
Catholics, who were not in favor of individual interpretation of Scripture, the ssmple reading of
Scripture (especially from the King James version) commonly practiced in the "public" schools was
anything but areligiously neutral or "nonsectarian” activity, It was an establishment of a mgjority's
religion against a minority's. Moreover, Bishop Hughes noted, if religious instruction were
altogether omitted from the school curriculum, this would merely leave students "to the advantage
of infidelity."(54)

L ooking back on the conflict 150 years later, it seems not unwarranted to conclude that class
interests as well astheological differences were at stake.(55) Historian Michael Katz bluntly
comments on the Society: "[M]ake no mistake about it: Thiswas a class system of education. It
provided a vehicle for the efforts of one classto civilize another and thereby ensure that society
would remain tolerable, orderly, and safe." (56)

Jefferson might be excused for his use of the term "sectarian,” for he honestly--even if mistakenly--
believed that his own non-Trinitarian religious convictions were of a different and more rational
order than those of the orthodox Christians of hisday."(57) He believed that reason, nature,
common sense, and man's innate moral sense could show us with clarity and certainty the basic
contours of true religion and morality.(58) He sincerely believed that he had succeeded in distilling
the essence of Christ's teaching and that this "nonsectarian” religion, uncontaminated by later
theological speculation, would ultimately win out over traditional dogma and superstition. Indeed,
he thought that his "nonsectarian" beliefs deserved to become the basic beliefs of everyone.(59)

Because some of Jefferson's most biased tirades against orthodoxy occurred in his private
correspondence, Christians of his day did not clearly realize how prejudiced he was against their
religious beliefs.(60) Also, they weretired of their own doctrinal and ecclesiastical squabbles, and
thus were content to see the public life of the nation as nonsectarian (in the limited sense of
nondenominational) and even secular.

Horace Mann'sideas were similarly problematic. In The Myth of the Common School, Charles
Glenn notes that orthodox Protestant theologians, like Charles Hodge of Princeton, rightly
understood that the "nonsectarian religion” that Mann promoted in the common school basically
ignored fundamental Christian doctrines about human sin and about the person and work of Jesus
Christ.(61) But Mann was extraordinarily successful in promoting his vision of acommon
education that incorporated "nonsectarian religion,"(62) and many orthodox Protestants seem not to
have fully grasped the degree to which Mann's allegedly common and "nonsectarian” religion was
foreign to their own deepest convictions. Also, by the late 1840s concern about social
disintegration--fears of atheistic belief, Roman Catholic immigration, religious enthusiasm--led to a
gradual softening of orthodox Protestant opposition to Mann and other school reformers.(63)

These other threats apparently seemed more serious than the mistaken theology of the Unitarians
and liberal Protestants. Ironically, orthodox Protestants quite overlooked the fact that theologically,
if not culturally, they were closer to the Catholic immigrants than they were to the Unitarians.

Rather than being religious or theological, the primary objective of Horace Mann and the other
school reformers was social in a broader sense. Glenn writes that they "were not primarily
concerned to promote Protestantism or even Unitarianism. That would have been contrary to the
elitist and increasingly complacent character of Unitarianism after about 1825...."(64) They were



mainly concerned to incul cate proper social valuesin the children of the poor and of Catholic
immigrants, thereby maintaining social unity and peace.(65)

It isimportant to be clear that neither Jefferson nor the participants in the Massachusetts and New

Y ork City school conflicts of the first half of the nineteenth century considered "sectarian” a
synonym for "religious,” or considered "nonsectarian” as equivalent to "nonreligious." For
Jefferson and Mann--as well as for the leaders of the Public School Society--"sectarian” referred to
the wrong hind of religion. Rather than sticking to the simple teachings of Jesus that constituted the
true "nonsectarian” essence of Christianity that all Christians held in common, the "sectarians’
insisted on adding to this common heritage the dogmas and superstitions of ignorant men.

What in effect has happened over the past 150 yearsis that the bias of Jefferson and Mann and New
Y ork City's Public School Society against certain religious people and beliefs (mainly traditional
Christians) has been extended to religious people in general. Already in the early 1840s we can find
evidence for acritical shift in terminology. In defending its educational views before the New Y ork
City Common Council, the Public School Society stated:

We have the right to declare moral truths.... We thus undertake in these public schools to
furnish this secular education, embracing asit does, not solely and exclusively the common
rudiments of learning, but also a knowledge of good morals, and those common sanctions of
religion which are acknowledged by every body.(66)

Here we find the term "secular" used where we would have expected the term "nonsectarian." But
if the secular is equated with the nonsectarian, this leaves open the way for describing the religious
as the sectarian--not just orthodox or traditional religion but all religion.

My research does not yet allow me to say with confidence just when the term "sectarian” first
appears as afull-fledged synonym for "religious,”" but we know that by the time of the Civil War
the constitutions of five states (Wisconsin, Michigan, Indiana, Oregon, and Minnesota) forbade the
use of public monies for "sectarian” (that is, religious) purposes, and various Western states after
the Civil War constitutionally forbade religious instruction, usually described as "sectarian,” in
public schools.(67)

In 1948, Justice Black, writing for the mgjority in McCollum v. Board of Education, stated: "[B]y
1875 the separation of public education from Church entanglements, of the State from the teaching
of religion, was firmly established in the consciousness of the nation."(68) "In that year," Justice
Black continues, "President Grant made his famous remarks to the Convention of the Army of the
Tennessee."(69) Grant told his audience:

Encourage free schools, and resolve that not one dollar appropriated for their support shall
be appropriated to the support of any sectarian schools. Resolve that neither the State nor
nation, nor both combined, shall support institutions of learning other than those sufficient
to afford every child growing up in the land the opportunity of a good common-school
education, unmixed with sectarian, pagan, or atheistical dogmas. L eave the matter of
religion to the family altar, the church, and the private school, supported entirely by private
contributions. Keep the church and the state forever separate.(70)

Justice Black noted that "President Grant urged that there be written into the United States
Constitution particular elaborations, including a specific prohibition against the use of public funds



for sectarian education, such as had been written into many State constitutions."(71) The
Republicans won the presidential election of 1876 but were not successful in gaining the necessary
two-thirds majority needed in the Senate to ratify the proposed constitutional amendment
forbidding public money to be used for "sectarian” schools.(72) Congress did, however, pass
legislation that required all states admitted to the Union after 1876 to adopt in their constitutions a
requirement to maintain school systems "free from sectarian control."(73)

. PHILOSOPHICAL AND THEOLOGICAL CONSIDERATIONS

Not only does modern Biblical scholarship contradict Jefferson's understanding of what constitute
the genuine words of Jesus or his view of Paul as the arch-corruptor of the authentic teaching of
Jesus, but it is also possible to marshal convincing epistemological arguments against Jefferson's
conviction--shared also by Horace Mann--that reason and common sense gave special support to
his religious convictions as over against those of the orthodox Christians of his day. As Rockne
McCarthy concludes, Jefferson's position "was not as self-evident as it was self-serving."(74)
Jefferson and Mann may have thought that their Unitarian and Enlightenment views were based on
reason in some unique manner, but a close examination of their views reveals that they depend
upon certain epistemological commitments and assumptions just as did the views of the orthodox
Christians they so roundly condemned.

Similarly, in our own day, when the heirs of the Enlightenment attempt to argue that secular reason
holds a privileged place vis-a-vis religious or theistic reason, their position is not convincing. There
are no reasonable epistemological standards that allow us to judge theological thinking as
inherently inferior or less reliable than secular or nontheistic thinking. Nor isthere a preferred
secular mode of moral reasoning that can, without benefit of argument, legitimately exclude
religious convictions about morality. Secular and religious thinkers alike stand under the same
obligation to engage one another dialectically without a priori assumptions of epistemol ogical
superiority. All human thinking makes use of tradition, takes place within a particular framework of
epistemological and metaphysical assumptions, and entails risk of error. Thisistrue of the secular
thinker as well as the religious thinker. Neither possesses some kind of totally objective, neutral,
rational algorithm that will give her results that are inherently more reliable than those of the other.

This recognition does not require us to retreat to a position of relativism and subjectivity or hold
that different worldviews are radically incommensurable. Nor does it mean that one cannot bein
possession of good reasons for adopting one worldview rather than another. Rather, | am calling
attention to the fact that secular and theological thinking about morality takes place within
particular paradigms or in light of certain central commitments. Asin science, one cannot doubt all
of these ssmultaneousdly, but one is free to question individual commitments within the total
paradigm and adjust them if necessary. Also, asin science, it may be that the tensions between
one's central commitments and one's experience may become so great that one will abandon the
basic paradigm and adopt another. But this happens precisely because in both science and in secular
and theological moral thinking one makes use of critical reflection and does not believe something
for no reasons at all.(75)

If my argument is correct, then Thomas Jefferson and Horace Mann were mistaken not only in their
assessment of what was truly common among Christians of their own time. Nor did their use of the
term "sectarian” simply reflect a certain lack of charity towards their opponents. They aso operated
in terms of afaulty understanding of human rationality. They lacked conceptual clarity about the
nature of human thinking. Likewise, when the Supreme Court today employs the equation



"religious = sectarian,” and when it gives a special place to secular or nontheistic thinking and
values, it isnot just acting in an uncivil manner comparable to using sexist or racist language. It is
also misconstruing the fundamental relationship between the religious and the secular. Thus,
although it is offensive and discriminatory for the Court to employ the equation "religious =
sectarian,” such judicia "cussing" isreally only a symptom of a deeper problem. That deeper
problem isthat the Court, operating within its present conceptual framework for construing the
relationship between the religious and the secular, ssimply cannot achieve public justice for religious
Americans.

My argument assumes that all of our knowing, as finite human beings, entails risk and uncertainty.
We can give good reasons why certain religious worldviews or certain secular worldviews are more
acceptable to us than others. But the question of whether religious world views as a class are
epistemologically inferior to secular world views as a class remains unanswered, and to pretend
that the matter has been settled in favor of the secular world views is ssmply a case of intellectual
bias or arrogance. Reason has proved incapable of demonstrating that either Jefferson's views or
those of the contemporary secularist are neutral, universal, and nonsectarian. If the Court continues
to act asif they were, it will do so on the basis of an epistemologically dubious faith commitment
rather than on justifiable philosophical and judicial grounds.

Within a particular religious or philosophical tradition, it may be legitimate to think of those who
share most of the tradition but also embrace unorthodox views as "sectarians.” But to pretend that it
is possible to occupy some Olympian high ground from which we can "objectively" and
"rationally" characterize the beliefs of others outside of our own tradition as "sectarian” isan
example of bad faith. And for government to take this course--that is, to favor secular
comprehensive worldviews or the morality entailed by such worldviews while at the same time
undermining or discrediting religious views--isto violate the fundamental spirit of the American
political compact.

It is my contention that using the equation "religious = sectarian” tends to marginalize religious
Americans and their viewpoints. Thus, although m argument is essentially philosophical and moral
rather than sociological, | find it ironic that all the best polls show that Americans are incurably
religious--not afew Americans on the fringes of the culture, but most Americans. Church
attendance approaches fifty percent of the population and close to ninety percent of all Americans
claim to believe in some kind of God or divine reality.

Thus, if the terms "sectarian” and "nonsectarian” were to be defined empirically in terms of whom
isthe "typical" American or in terms of the dominant beliefs of the culture, it is the secularist who
would have to be judged the "sectarian.” It is the secularist who is not part of the mainstream, who
isatypical, irregular. But if my analysisis sound, then public officials may not legitimately use the
term "sectarian” to describe either secular or religious groups or individuals, for to do so isto
misconstrue the relationship between the religious and the secular and to categorize one group of
Americans as second-class citizens." (76)

[I1. THE CHANGING ROLE OF GOVERNMENT

| have found no evidence which suggests that when the religion clause of the first amendment was
formulated, political and religious thinkers were concerned with the question of whether the secular
could rightly be construed as religiously neutral or with the question of the extent to which it could
become a competitor with traditional religion. But in light of several significant societal changes



that have since occurred, it is a question with which we should now be concerned. First, state
governments became ever more actively involved in public education.(77) Second, on the basis of
the fourteenth amendment, the first amendment came to be interpreted as applying to the states as
well asto the federal government.(78) And finally, since the time of the New Deal, government at
both the state and federal levels has become much more deeply involved in programs that impinge
on people's moral and religious beliefs and behavior than was previoudly the case. During much of
the first century of its existence the federal government's role was largely confined to matters such
as regulating interstate commerce, maintaining an army and navy, operating the postal service,
dredging harbors, and developing and implementing foreign policy, and the states were only
beginning to become deeply involved in education. Today, however, insofar as both state and
federal units of government are involved in the funding and operation of schools, universities,
housing and welfare programs, family counseling services, and a host of other programs that affect
people's lives morally and spiritually, it cannot help but deal with questions that traditionally have
been within the domain of the church and of religion.

Most scholars do not see this as a serious problem, for they apparently believe that reality can be
neatly divided between the sacred and the secular and that government involvement in delivering
social servicesis seldom if ever problematic from areligious perspective.(79)

Granted that even though a persuasive case can be made that theistic faith has relevance for all
areas of life (and thus for the Christian, Muslim. or Jew no area of lifeis completely secular), still
the differences between theists and atheists do not normally manifest themselvesin such
"nonreligious’ or "secular" matters as harbor dredging or provisioning the army. As a practical
matter, Americans have devel oped ways to limit religious influence on a broad range of "secular"
activities, including many of those carried on by government. In part, thisis because we have held
so much of our religious and moral tradition in common that it has been relatively easy in a broad
range of "secular" matters to presuppose this commonality and not get bogged down in endless
controversy over those religious and moral beliefs where we differed. In particular, we have been
able to develop what John Rawls refers to as an "overlapping consensus' about the structure of a
liberal democracy that will guarantee "justice asfairness" to citizens without limiting ourselves to
metaphysical or theological argumentation grounded in any single comprehensive world view.(80)

However, when it comes to the Big Questions--questions regarding the meaning and purpose of
life, who we are, and how we ought to live in light of our deepest religious and metaphysical
commitments--Americans today hold very different views about reality and what is appropriate
belief and behavior.(81) Thus, although we do not generally think of a distinctively Presbyterian
view of operating the Post Office (although for Presbyterians the Post Office is by no means
outside the realm of God's concern and sovereignty), itisnot at al difficult to think of a normative
Catholic view of abortion, an orthodox Jewish view of the family, or an Evangelical Christian view
of marriage and child nurture. And these religious views may compete directly with secular views,
for instance those of groups like Planned Parenthood or individuals like Carl Rogers and Sidney
Simon.(82)

When nontheistic and humanistic beliefs serve as the philosophical basis of curriculain
government public schools--courses in values clarification and sex education are two notable
examples--citizens who take their religious beliefs seriously face a serious problem. Many of these
"secular" courses teach (implicitly, if not always explicitly) that self-fulfillment and satisfying one's
personal needs are the goals of human existence. They insist that all value judgments are subjective



and matters of personal opinion. They view tradition and traditional wisdom as a hindrance to
achieving the good life.(83)

The important point is that each of these particular secular views, rather than being "wholly
neutral,” directly competes with orthodox Christian teaching on these issues. Secular instruction
can be (and often is) just as "sectarian” (in the sense of narrow-minded, bigoted, one-sided,
parochial) asreligiousinstruction.(84) And if thisisthe case, then we must ask: Does the state
have the right to take a captive group of students and indoctrinate them in beliefs and values that
will lead them to defect from the teachings of their church and their parents?

Of course, it has no such right. If we take seriously the religion clauses of the first amendment,
such actions by the state are quite outside the realm of constitutional legitimacy. Only because the
Supreme Court has failed to see that secular views can become direct competitors of religious
views and, in attempts to answer the Big Questions, function precisely like religious views, has it
permitted such injustice.(85)

IV.CONCLUSION

The Supreme Court's acceptance of the equation "religious = sectarian” constitutes an unacceptable
case of what | have called judicial "cussing." But, more importantly, this usage is both a symptom
of and a contributor to the Court's inability to resolve convincingly a host of vexing gquestions about
how religion relatesto public life, particularly to education and to politics. So long as one can view
religion as that which is "sectarian"--as essentially parochial, narrow, bigoted, idiosyncratic--it
becomes relatively easy to dismissit as marginal or even injurious to the public life of the nation.
Just as Jefferson and Mann could label the wrong kind of religion "sectarian" and consider it
harmful to public life, so today our courts mistakenly assume that religion in itstotality is
"sectarian” and thus also either irrelevant or detrimental to public life. Supreme Court decisions
over the past four decades have treated religion as a kind of pollutant or contagion, something from
which the public must be protected through increasingly effective quarantine measures.(86)

Insofar as our courts have embraced the proposition "religious = sectarian” they are not just guilty
of judicial prejudice and unwarranted discrimination. The view of the world that is reflected by
such terminology also severely cripples the courtsin their ability to think clearly and fairly about
how religion relatesto culture. They have by and large failed to see how secular views can become
direct competitors of religious views, competing for the hearts and minds of citizens, and how such
secular views, when sponsored by government, stand in direct violation of the first amendment.
Just as poor tools can prevent craftsmen from producing good work, so the unwarranted
identification of the religious with the sectarian makes it difficult--I think impossible--for the courts
to achieve constitutionally correct decisions on the place of religion in public lifein America

For 200 years Americans have lived with a muddled understanding of how the terms " sectarian”
and "nonsectarian” apply to religion and of how the religiousis related to the secular. Bad theory
has inevitably produced bad law, and thus it is not surprising that the past forty years of Supreme
Court rulings on religion and public life (notably education) have been such an unintelligible and
unprincipled morass. Just as the use of "sectarian” by Jefferson, Horace Mann, and the New Y ork
Public School Society became atool of social oppression--a means by which one social classtried
to establish its own morality and religious beliefs as the orthodox public beliefs of the new
Republic--so today the claim that religion is "sectarian” and that the secular is "nonsectarian,"
("non-ideological and wholly neutral™), is not only philosophically unjustifiable but also becomes a



means of social control. In both cases, rights and interests of ideologica and religious minorities
are violated and an €lite (in our own day this elite--which Peter Berger refers to as "the new
information class'--is dominated by the liberal press and other media and by the universities) is
permitted to establish its own views as the "nonsectarian,” "universal,” "public," "secular,"
"rational” views of society.

A commitment by our courts, other government officials, and by the mass media to abandon the
eguation "religious = sectarian" would constitute acommendable first step in the move toward
nondiscrimination and public justice. Although such a move would not in itself correct the
confusion of Supreme Court decisions since Everson on the relation of the religious to the secular,
it would at the very least improve the climate of discussion. It would help cast doubt on the
correctness of the assumptions the courts have employed in wrestling with issues pertaining to
religion and public life, and thus conceivably would open up the path to more rational
constitutional interpretation.

But quite apart from such useful results of abandoning this terminology, the identification of the
religious with the sectarian isintrinsically mistaken. It unfairly discriminates against a particular set
of Americans, and it is philosophically unwarranted. Thus it should be abandoned whether or not
this produces any long-term beneficial legal consequences. It is a matter not just of law, but of
justice.
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